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A I) M I N I STRATI V E 1, A W JU I) CE ’ S 0 I< I) E R 
CLOSING THE RECORD 

On October 27, 2006, I issued an order continuing the hearing in this 
case and requiring certain showings by the Respondent. Both parties have 
filcd papers in response to that order. ‘I’he Complainant has filed a motion 
( I )  seeking to have the continued hearing begin at 2:OO p.m. rather than the 
l0:OO a.m. starting time set forth in my October 26 order; ( i i )  allowing i t  to 
prcscnt the testimony of rebuttal witnesses by telephone; ( i i i )  noting, for the 
1.ccorc1, its objection to the belated appearance entered by counsel for the 
ICcspondcnt; and (iv) requiring the Respondent to respond to pending 
tiiicovcry requests. The Respondent has filed two declarations, &, 
af’fidavits. One was executed by him, to which has attached copies of 
incomc tax returns and other material purporting to support his contention 
t h a t  paynient of the civil penalty sought by the Complainant is beyond his 
1nc;ins. I’he other declaration is by his attorney. Among other things, it 
i t a t c i  t h a t  “my  client does not intend to present witnesses to testify in this 
pi occccling. 3 ,  

I’hc purpose of  continuing the hearing was to permit the Respondent 
to \iil-)iiiit evidcncc for the record bearing on the issue of the amount of the 
civil penalty that should be assessed against him. This authorization 
constituted extraordinary relief, so far as the parties were concerned. 



NOI-I I I ; ;~  I y, all  parties are obligated to present their evidence, b,/ the 
t cs t i I , o 11 y o 1‘ \vi t ne es and ciocumcnts sponsored by the witticsscs, on the 
c l , i t c  : tiid at the time set for the hearing. But the Respondent did not appear 
at the hearing hcld on October 24, 2006. Instead, his counsel sought a 
conti;?iiancc to allow him to take the witness stand and testif’;/ on his own 
hclial I -  Ovci- tlie vociferous objection o f  the Complainant (u1.0 prof‘fercd 
tlic tc!+timony o f  its witness), I granted that request. Now we learn that the 
llcspondent does not intend to submit admissible evidence in support of his 
po$ition. Instead, he wants to have the issue of his ability to pay decided 
wlcly on the basis o f  written statements. 

1 IIC’ \ \  I-itten statcnients are out-of-court declarations submitted in 
orclcr to chtabl ish the truth o f  their contents. In other words, die declarations 
t h a t  the Respondent has prof’f‘ered are hearsay. ‘I’rue, they arc sworn 
statcincnts; b u t  sworn hearsay is nonetheless hearsay. I t  is true that I have 
discretion to rcccive evidence that is technically hearsay. Section 13.322(c) 
of’ tlic: ICuIcs of’ J’racticc provides that “hearsay evidence [s;C] is admissible” 
i n  l . i \A  civil penalty cases. I t  goes on to provide that the fact that the 
c\iidcricc I S  hearsay “goes only to the weight of the evidence and does not 
af’icct i t \  atimissibility.” 14 C.l; .I i .  5 13.322(c). This directive is, Iiowcvcr, 
\itbject to thc ovcrriding mandate of- the Administrative I’rocedure Act, 
\vliicli pi-ovidcs that a party to an administrative ad-judication “is cntitlcd . . . 
I O  condtict S L I C ~  cross-cxaminatioii as may be required for a f u l l  and true 
tii\clo\iii.c of’the f-acts.” 5 [J.S.C. $ 556(d). 

IIic right to cross-cxaiiiine is, however, a privilege that can be 
waived. I Iciicc, in  an 01-der issued November 17, 2006, I asked the 
~‘oiiip1ainaiit to advise whcther i t  would object to the rcccipt in  evidcncc of‘ 
an)’  of’ t he tiiatcrials prof’fercd by the Respondent. Responding to that 01-der, 
tlic C’on ip l ; i i i i n t i t  has said that it does not object to receiving for tlie record 
a n y  ot’tlic ni~itct-ials proffered by the Iiespondent, with the exception of the 
p~.ii-porfcd tax rcturns he submitted and his attorney’s declaration. ‘I’hc 
(’oiiipl:> tiiant’s objections arc well-taken. ‘The declaration is n! $t an 
cvicicnt lary docuiiient; i t  appears to have been submittcd solely Cor the 
pii i-po~c of’stating the Respontlent’s position on the merits. In .iny event, at1 
iittoi-ne\, rcprcscnting a party in an  action is disqualified from tcsti fying on 
t l i i ’  1ilct.its i n  t l ia t  action. Undcr  the Administrative f’roceciut-e ,ct, 

I 



mol-cover, the Complainant has the right to cross-examine the Respondent 
on the c‘ontcnts of the documents that purport to be his tax returns, including 
tlic ISSIIC of’ whether the unsigned tax forms he has submitted are genuine. In 
light oftlie Ikspondent’s statement that he does not intend to proffer a 
cv itncss to testify about the contents of the tax return forms, those fonns are 
inadmissible and are rejected. Also rejected as evidence is the cantents of 
the declaration of Iiespondent’s attorney. 

‘1‘11~ fhllowing documents are received in evidence, without objection, 
as  Iatc-filed exhibits: 

Affirmation of Joaquin Rodriguez 
Social Security Statements 
DD lo rm 214 
Ccrtificate of Award of Conspicuous 
Service Cross 
Certificate of Recognition for Cold War 
Service 

1 ti view of’the contents of this order, the Complainant’s motion for a 
continuance ofthe hearing date and to modify certain other aspects of my  
Octobcr 26, 2006 order is deemed to be inoot and will not be further acted 
II po n .  

‘I’hc record is now closed. There will be no further hearing sessions. 
A n  i n i t i a l  decision will be issued based upon the evidentiary record as it now 
s t il n (1 s . 

Administrative Law Judge 
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